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LETTER 


FROM 


A LAWYER at Edinburgh to bis Friend 
in the C .ountry. 


SIR; 


1 2 have ſometimes been obliged to look 


into the Engliſh Law, the Knowledge 

whereof, in er of Treaſon, (ſince our 
Conſtitution and Laws on that Subject, have 
ſuffered ſo great an Alteration by the Unien, and 
AQts thereafter paſt in the Britiſb Parliament,) is 
now become neceſſary to us: Vet I ſhould have been 
at a loſs, in giving you any tolerable Satisfacti- 
on on the Queries you are pleaſed to put to me, 
Whether Grand Juries, as Judges, are to notice Law 
as well as Fact; or only what ſhall be proven of the 
Fatt laid in the Inditment? Was it not that I 
have bad Occaſion to peruſe two little Books, ſaid 
tobe written by Engliſh Lawyers, eminent in 2 
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Profeſſion, and of great Knowledge in the Con- 
ſtitution of their Country, the one intituled, [The 
Security of Engliſn- Men's Lives; or, The Truſt, Power 
and Duty of the Grand- Furies in England.] And 
the other, L A Guide to Juries, ſetting forth 
their Antiquity, Power and Duty, from the common 
Law and Statutes.) The firſt I'm informed is to be 
re-printed in this Place, and | cou'd wiſh the 
other were ſo likewiſe ; for, if it has been thought 
proper to publiſh theſe or ſuch other Books for 
the [Inſtruction of the Commons of that Part of 
the united Kingdom, who have ſo frequent Oc- 
ca ſions of being on Grand Juries, Or at leaſt to un- 


derſtand the Method of their Procedure, and to 


ſee that Truſt and Power the Law of the Land 
has repoſed in them put in Practice, it will 
donhtleſs at firſt View ſeem neceſſary among us, 
who are altogether Strangers to Proceedings of 
this Nature. 

I preſume then I ſhall have fully anſwered 
what you expect of me, if I ſhow from Paſſages 
in theſe Books, and the Conſequences which natu- 
rally follow from thePrinciples laid down in them, 
that the Grand as well as Petit-Furies are Judges, 
that their Office and Power is judicial,that they 


complicately reſolve both Law and Fact, leaving 


you (which you will eaſily do) to apply theſe 
general Poſitions to your other Query, Whether 
Grand Furies in the Caſe of an Act of Grace, may of 
their own proper Motive notice, or rather by Law are 
bound to notice ſuch Act, where the Forms allow no 
Opportunity to plead it before them? | 
Now this is plainly aſſerted in ſo many wu 
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by the learned Author of the Book intituled, The 
Security of Engliſn- men's Lives] Pag. 5. where he 
ſays, The Office and Powers of theſe Furies (that is, 
both Grand and Petit, of whom in the Lines im- 
mediately preceeding he treats) is JUDICTAL. 
They ONLY are the FU DG ES, from whoſe 
Sentence the indicted are to expett Life or Death. 
Upon their Integrity or Underſtanding, the Lives of alt 
that are brought into Judg ment, do ultimately depend. 
From their Verdict there lies no Appeal. By finding 
guilty or not guilty, they do complicately reſolve both 
Law and Fatt. | 

So likewiſe the Author of the other Baok 
ſays, Pag. 17. Edit. Lond. 1699. Jury men have 
alſo the Determination of Law, but with this Difference 
from that of Fact: That tis neceſſary they determine 
the Matter of Fact. But they may either refuſe to 
medale with any Thing of Law, and leave it to the 
Judges; or at their Election may take upon them Knew- 
ledge of the Law, and determine both Fact and Lam 
themſelves. For which he cites Littleton, Set. 368, 
And Pag. 20. he ſays,The ancient Books called Fury- 
men Judges, as Mirrour ef Juſtice Pag. 209. Aud 
where he treats of the Duty of Grand Juries, Pag. 
40. he ſays, They muſt conſider if the Fault, as al- 
ledged with the Circumſt ances aud Aggravations, a- 
mount ts, and be a real Fault or not, and alſo worth 
complaining of : If it be no Fault, or one not worth 
complaining of, which in Law is all one, they reject 
the Bill, and meddle no more with it. That is, in ſhort, 
they judge of the Relevancy ( as we call it) of the 
Indictment, which you know, Sir, was the pro- 
per Province of our Judges in all Crimes before 


the Union, and ſtill remains to be ſo in all other 
5 Crimes 
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Crimes except Treaſon, which now by the A& 


of the 7th of the late Queen, intituled, L AF for 
rendring the Union more complete ] is to be tried af- 
ter the E, oliſh Form, that is, by Grand Juries. 

The la ſt mentioned Author, Page 44, proceeds 
to illuſt o te this Point, by ſhewing that the find- 
ing of the Bill by the Grand-Jury is an eſſential 
part of the Tryal. L's true, ſays he, 1's no deter- 
minative Tryal that finally concludes either Party, be- 
cauſe it's but one of two, which every one accuſed of 
a Crime muſt have, but it's ſo much a Trya! as learned 
Fleta, Fol. 1 1 3, looks upon it no leſs one, than any o- 
ther. The Form of their Indict ment is the ſame with 
that of a Verditt, all things are, or ought to be alike in 
the whole Proceedings, and to differ nothing, but the one 
to be before the ether, the latter to be final, the other not; 
The Stat. of 23 H. 8th Cap. 23. enacts, One ſhall 
be indicted of High Treaſon in what County the King 
pleaſes. Aud the Statute, I and 2 Phil. and Mar. 
Cap. roth ſays, Tryals for Treaſon ſhall be according 
10 common Law. This Act repeals the other, tho“ it 
ſpeaks only of Tryals, and the other of Indictments, which 
thews, an Indiftment is a Tryal. One of the Grand- 
Fury cannot be afterwards on the other. And why ? 
Says the Law, for he has once already found the Par- 
ty guilty, and if he ſhauld not again, he muſt perjure 
hin, ſelf. 

Thus you ſee, what the Grand-Jury does, is 


as much a part of the Tryal, as what is done 


by the Petit-Jury, and what is found by the 
Grand [ury, is as much, in' the Conſtruction of 
Law, finding the Party indicted Guilty, or not 
Guilty, as the Verdict of the Petit- Jury. In Crimes 
* . the 
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the one cannot proceed without the other ; what 
both do, makes up the whole Tryal, and both 
Juries are equally Judges of Law and of Fact. 

And was it otherwiſe, that is, if Grand Ju- 
ries were not Judges of Law as well as Fact, in- 
ſtead of being the great Bulwark of the Liberties 
of the Subject, as they are juſtly reputed to be, 
they would, in my humble Opinion, be of little ſig- 
nificancy, yea they might prove often a Snare 
to the Innocent. For ſupoſe a Man was indicted 
of Felony, for Exportation of Wool, upon the 
Stat. 14 Car. Cap 18. he may be brought to great 
Vexation, if the Grand- Jury might not, or in 
Conſcience were not bound to notice the ſubſe- 
quent Statute 7. and 8. Gal. 3tii Cap. 28, which 
repeals ſo much of the former Statute, as de- 
clares the Exportation of Wool Felony. And ma- 
ny other Inſtances of the like kind may be given, 
where ſubſequent Laws repeal and alter the pe- 
nalties in the former. But the Grand- jury, if they 
have knowledge of theſe Laws, conld not find a 
Bill upon ſuch Statutes as are repeal'd, no more 
than find ſuch a Bill without Evidence of the 
Fat. The Application to the Caſe, which you 
propoſe, ſeems ſo obvious, that it is needleſs to 
infiſtvpon it; only thus far may be further ob- 
ſerved, that where a ſubſequent Law takes off the 
Penalty of a former, it ſeems to reſolve in a 
Queſtion of Fact, rather than of Law: And ſo in 
the Caſe of the Act for his Majeſt ie's moſt graci- 
ous, general and free Pardon, it is enacted by the 
penult Clauſe, That every Perſon may plead the ge- 
neral iſſue, without ſpecial Pleading of this Pardon; 


and 
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aud give this AR. of Pardon in evidence for his Diſ- 
charge: And therefore I cannot think, that, were 
any ſuch Tryals to be before Grand-Juries, upon 
Whatever Crimes, any Difficulty could remain, 
but whether the Party indicted was truly com- 
| prehended under the pardoning Clauſe of his Ma- 
jeſtie's Act of Grace, (which is as full as can by 
deviſed, enacting That his Majeſties Subjects be ns 
ſued, vexed or unquieted in their Bodies, Goods, Chat 
tels, Lands, &c. for any Matter, Cauſe, Forfeiture, Offen 
ce, &c. done or committed before the Time therein limi 
ted, ) or if the ſaid Party be comprehended undei 
one or other of the Exceptions. 
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Edinburgh, Jam, &c. 
14. Tane 1718. 


